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\ A.G“:F i NoL .55 4

Board of Insurance Commissioners
Austin, Texas

Dear 8irs: Attention: MNr. Geo. Van Fleet,
Actuary.

Opinion No. 0-3503

Re:1 The investment of the funds
of & domeatic life insurance
company in the share or share
accounts of the defined building
and loan associations,

With special reference to SBection 1 of Senate Bill
Ko. 13 and to Section 1 of Benste Bill Yo. 370, Acts of the A6th
Legislature, 1939, you have requested & legal opinion from this
department upon the question stated by you &z followva:

"This quoted portion of Article 4725 in
part governs the investments of dvmesatic life
insurance compsanies and prescribes that the
surplus of s Texas life insurancs company over
and above the amount of its reserves and cap-
1tal stock may be invested in certain stocks
vhich wve presume to include the share or shsre
accounts of a Federal savings and loan assocla-
tion domiciled in this 8tate and the share or
share accounts of a bullding and loan associa-
tion domiciled in this State,

"The quoted portion of Article 88la-24,
you will note provides that & Texas insurance
company may invest any of its funds in guch
share or share acocounts,

"Therefore, your opinicn is respectfully
requested as to which of these two Articles is
eontrolling. That is, wvhether or not the cap-
ital stock and the reserves of & domestic life
insurance compahy may be invested in the share
or share asccounts of the defined bullding and
loan associstions, or if anly the surplus of a
Textas COMpPARY MAY be invested in such share or
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ghare accounts.”

Senata Bill Mo, 13 of the 46th Legislature {Acts 1939,
Page 76) was a comprehensive smendment of Ssnete Bi1ll No. 111
of the Second Called Sesasion of the 4lst Legislature, Acts 192G,
as amended, commonly known as the Building and Loan Association
Lav (Article 88la, V.A.C.B8.). We are concerned only with the
amendment to Section 25 thereof which formerly readt

"Sec. 25. Truest funds. An administrator,
sxecutor, gusrdian or trustee, or other fiducisry,
may in such ceapacity scquire and hold shares in
sny building and loan association of this State,
and shall have the same rightsand be subject to
the same cbligetions and limitations as other
shareholders end be withdravable LY them. Any
Texas corporstion may invest in shares in any
Texss building and loan assoclation.”

_ Under Senate Blll Ho. 13, said Section 25 was amended
to read,;in?p&rt,”ae follovss

"Any Texas corporation, including any
insurance compeny orgsnized under the lawvs of
this 8tete, or any insurance company doing
business in thia State under a permit, may
invest any of its funds in the shares or share
accounts of any building and loan sssociation
organized undsr the laws of this State, or in
the shares or share accounte of any Federal
Savings and Loan Association domiciled in this
State, and any such investments made by insurance
companiet shall be eligible investments for tax
reducing purpoases under Article 7064 and Artiecle
4769d:§ ghn Revised Civil Statutes of 1925, as
amended. :

Article 4769, as amended, referred to in the sbove
emendment, applies only to “each life insurance company not organ-
ized under the laws of this Btate, transacting business in this
State.” Article 7064, as amended, likevise referrsd to, applies
to "every insurance corporation, Lloyds or reciprocals, and any
other organization or concern transacting the business of fire,
marine, marine inland, eccident, credit, title, livestock, [idelity,
guaranty, surety, casualty, or sny other kind or character gf in-
surance buziness other than the business of lifs insurence.
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Senate B1ll No. 13 was finelly acted upon by the 46th
Legislature as of April 26, 1939. It is to be noted that the
1angua§o of the amendment to Section 25 is comprehensive and
general.

Senate Bill No. 370 of the A6th Legislature (Acts
1939, Page 397) was an emendment to certain specific laws regu-
lating particularly the investment of funds of life insurance
companies organizad under the lawvs of Texas -~ Article 4725,
Revised Civil Btatutes, as amended. It was finally passed by
the A6th Leglslature as of May 1, 1939, and therefore represents
an expression of the Legislature subsequent to the final paasage
of S8enate Bill Ho. 13. Appertaining to the subject of your re-
quest, Section 3 of Senate Bill No. 218, Acts 1931, 42nd Legis-
lature, Regular Session, Chapter 153, Page 256 (vhich was un-
changed by Senate Bill No. 95, Acts 1935, Mith Legislature, Ch.
10, P. 28, amending Article %725 in other particulars) was amend-
ed by Benate Bill No. 370 to read as follows:

“A life insurance compeany organized undey
the laws of this State may invest in or loan upon

the folloving securities, and nons others, vizt

* oo

"3, Any life insursnce compeny of the
State, for the purpose of inveating its surplus
or any part thereof, over and above the amount
of its reserves and cspital stock, may purchase
and hold as collatersl security, or othervise,
and sell and convey the capital stook, bonds,
debentures, bills of exchange or other com-
mercial notes or bills and securities of any
solvent dividend paying corporation vhish has
not defaulted in the payment of any of its
obligations for a periocd of five (5) years, the

togk
gurment mrcet peley of gased mueh gasge, fonds,

A %te S b111s and sesurities shall

be st all times during the continusnce of suach
loan at leest rifty (50%) per scent more than
the sum loaned thereon; provided that no such
company shall loan or invest in its own stook
nor more than rive {5%) per cent of the amoun
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of its capital and surplus in the stock of
any corporation, and provided further that
no such company shall invest any of its funds
in any stock on account of which the holders
or owners thereof may in any event, be or
become liable to any assessment except for

) teaxes, nor 1n the stock of any o0il company

cr manufacturing company unless such corpora-
tion has capital stock of not less than Five
Millton ($5,000,000.00) Dollars and unless
such corporation has psaid dividends for &
period of five (5} years and har not default-
ed in the payment of any of its debts for a
period of five (5) years.

s 2 2 "

Prior thereto under Senate Bill Wo. 218 of the #2nd
Legislature, suprs, Section 3 of Article 4725 had read as fol-
lowst

"3, Any Life Insurence Company of the
State, for the purposs of investing its ocap-
ital and surplus, or any part therseof, over -
and above the amount of its reserves, my
purchase and hold as collarteral security,
or othervise, and sell and convey the capital
stock, bonds, bills of sxchange or other com-
mercial notet or bills and securities of any
solvent dividend peying corporation which
has not defaulted in the payment of any of
its obligations for & pericd of five yeers,
the ocurrent market value of which such stock,
bonds, bills of sxchange, or other commercial
notes and securities shall be at all times
during the continuance of such loan at least
) fifty per cent more than the sum loaned there-
oni provided that no such compeany shall loan
upon or invest in its own stock, nor mors
than five per centum of its ecaplital snd surplus
in the stock of any corporetion, and provided
further that no such company shall inveet any
of ites funds in any stock om account of vhich
the holders or owners thsreof may in any event,
be or become liable to any assessment except
for taxes, or in the stock of mining or oil
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companies or in the stock of manufacturing com-
panies commonly known a&s industries.”

It ie obaserved that undsr the 1631 Act a life insurance
company organized undey the laws of Texas was authorized to invest
its capltel and = lug in the securities described, vhereaz under
the i§§§ Act, Senate BL1l No. 370, only its surplus.

Tmmediately ve are compelled to recognize that the 46th
Legislature did a contradictory thing if Senate Bill Ko. 13 of
the sams Legislature applies to the funds of life insurance com-
panies organized under the laws of Texas. This for the obvious
reason that under Senate B1ll No. 13 "any Texas corporation, in-
cluding any insurence company * * * may invest of 1ts funds”
in the securities described, whereas under Benate Bi{ll No. 370,
only ita surplus, and that only as otherwise restricted.

That the 46th Legislature did not, however, do this but
rether conformed to the historic legislative trestment of the
funds of a 1life inaurance company orgsenized under the lave of
Texas as a specific and separate subject of reguletion, is dem-
onstrated by the legislative history of acts pertaining thereto.

Long ago, in the year 1909, the 3lst Leglalature of Tex-
as decided that investments by l1life ipsurance companies organized
under the lavs of Texas should be specifically regulated, separate
and apart from other corporations and insurance companies. Beo-
tion 10 of Smnate Bill No. 291, Acts 1909, 3lst Legislature, Chap-
ter 108, Page 192, provided as follovs:

"Sec. 10. A life insurance company organized
under the laws of this State, may after this act
takes effect invest in or loan upon the following
securities, viee

*(a) It may invest any of its funds or ac-
cumulations in the bonds of the United 3tates or
of any Btate, county, or city of the United States,
or the bonds, of any independent or common school
district, or first mortgage bonds of any dividend
paying railrcad or electpic rallvay company duly
incorporated under the laws of the United States
or any State thereof.

"(b) It may loan any of its funds and ac-
cumulations, taking as security therefor such
collateral as under the previous subdivision 1%

LN
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may invest in; and upon first liens upon real
ectate, the title to vhich is valid and the
value of which is double the amount loaned there-~
on; provided, that i1f any pert of such value is
in builldings, such bulldings ahall be insured
against lose by fire for at least fifty per cent
of the value therecof, with loss clause payable
to such compsny. It may also make loansjypon
the security of or purchase its own policies,
but no loan on any policy shell exceed the re-
serve value thereof. Mo investment or loan,
except policy loans, shall be made by any such
insurence company unless the same shall first
have been esuthorized by the bosrd of directors,
or by a conmittee charged with the duty of super-
vising such investments or loans. No such com-
pany shall subscribe to or participate in any
undervriting of the purchase or sale of securi-
ties or property or enter into any such trans-
action for such purposs, or sell on account of
such company Jjointly with any other person,

firm or corporation, nor shall any such company
enter into any agreement to withhold from sale
any of its property, but the disposition of its
property shall be at all times within the con-
trol of ite board of directors. FEvery such com-
pany possessed of assets not authorized by this
Act shall dispose of the same within five years
after the taking effect of this Act, unless such
time is extended for good cause of the Commips-
sioner of Insurence and Banking.”

This was folloved by Senate Bill Ro. 297, Acts 1929,

%1st Legislature, Regular Bession, Chapter 237, Page 497, amend-
ing in certein particulars the 1600 Act wvhich had become Article
4725 in the 1925 revision. It is notevorthy that this wes the
same Legizlature which in its Second Called Besaion enacted the
Building and Loan Association Law which contained the statemsnt
in Section 25 "any Texas corporttion”nny invest in shares in any
Texas building and losn associstion.

Subsequently, in 1931, the %2nd Legislature in amend-
ed the lav regulating the investments of the funds of life insur-
ance companies organized under the lavs of Texas and for the first
time included the subject matter contained in Section 3 of Article
§725. Section 3 of the 19351 amendatory Act has been quoted above,

e
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Again in 1935, the authority of life insurance com-
panies organized under the lavs of Texas to invest their funds
ves brosdened to ald the National Housing Act ensoted by the
Congress of the United statea. BSection 3 of Article 4725 re-
mained unchanged.

Thus we arrive at the A6th Legislature vhich amended
the Bullding and Loan Association Act by Senate Bill No. 13,
and, later, amended Section 3 of Article 4725 by Senate Bi1ll
No. 370. Ko cognizance vas taken, or has ever been taken, by
the Legislature of the posaible or intended application of the
general language of the Building and Loan Act, and amendments
theretc, to the fleld of investments by domestic lifs ilnsurence

companies.

It is sesn that since 1909 the Legislatures of Texas
have regulated the investments of the funds of 1life insurance
companies organized under the lavs of Texas as a separate, dis-
tinct and exclusive field of legisiation. The laws thereupon
have been special and restricted. 3Succeeding Legislaturesof
Texas have surrounded these compenies with particular and speci-
fic regulations. Senate Blll No., 370 is the last expression of
the Legislature in this respect; it further restricts invest-
ments by these companies.

It is obvious that the restrictions have been deliberate-
1y created. In the beginning is the langusge a life insurance
company organized under the laws of this State may invest in or
loan upon the folloving securities, and none others. In 3ection
3 the investmant of the surplus is further restricted dy the pro-
viso "provided that no such company shall loan or invest * # ¢
more than five (5) per cent of the amount of its capitsl and sur-
plus in the stock of any corporstion.” By this proviso the Legis-
lature indisputably dedeared that no domestic life insursnce com-
psny shall make sn investment, as othervise alloved, bayond a
certain samount in any one corporetion. Yet if the amendment to
the Building sand Loan Act by Senate Bill No. 13 be held applica-
ble to domestic 1ife insurence companies, the Legislative mandate
in this respect would be entirely abrogated &nd s domeatic life
insurance compagy would be permitted to invest any or all of its
-funds in one building and loan sssociation.

Accordingly ve cannot hold that the 46th Legiszlaturs,
in the enactment of Senate Bill Xo. 13 and later of Senate Bill
N». 370, adopted an inconsistent and unintended position., As
seid by the Supreme Court in Cain v. State, 20 Tex. 355, 3611
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"The same Legislature iz supposed to be
actuated, in all that 1t does, by the same
mind, spirit, and intenticn, and to heve, at
all times, the same governing objects end
policy. The eartificial being ie supposed
to have but cpne mind, and that a retional
and inteligent mind: end hence thes cogency
of the presunption, affirmed by the constitu-
tion, that it will not change from day to
day during the same seseion, and undo to-day
what vas done vith zo moh delidberstion and
solemnity yesterday. It ia not tc be sup-
posed, nothing short of expressions sc plain
and positive ss to force upon the mind an
irresistibles conviction, or absoclute neces-
sity, will juetify a court in pres »
that 1t vaz the intentiom of the Legisla-
ture thet their acts passed at the sare
sesaion, should abrogate and annul one an-
other, * ¢ o *

We are therefors compeslled to honor the provisions
of fenate Bill No. 370, amending Section J of Article R725, as
applicable and controlling regarding the investments of the
funds of life insurance companies organized under the laws of
Texaz. And the provisicns of Senate Bill Xa., 13, amending the
Building and Loan Association Lavs, as without appliocation there-
to.

We nov Avert briefly to the question suggested in your
letter as to vasther Section 3 of Article %725, as amended, in-
cludes the shsre or share accounts of s building and loan assoc-
iation vithin the securities described. In our opinion, by every
reasonable intendment, these securitlies are inocluded. The phrase
®ecapital stock,” of courss, may be used in various senses! ss the
authorized capital sctuslly subscribed; or the fund paid ing or

3 the capital of the sorporation, vhether in money or property; or,

as popularly used, the aggregate of the atock made up of the
shares of the atockholders.

It may be defined as the money or property put into
the corporate funds by ths subseribers for their stock, and s
share of capital stock is ths right to partaks, sccording to the
amount put into the funds, of the surplus profite. See Btaples
v. Kirby Petroleum Company, 250 8. W. 2933 Insurance Company v.
Hollifield, 18k £, W, 776,

Article 856, Revired Civil Stetutss, providest

S5l
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"The authorized capital stock of such sssocia~
tion shall be divided into shares having & par value
of not less than * & » "

Article 88la-29, Vernon's Annotated Civil Statutes,
requiree the f{ollowv:ng to be shown in the srticles of associa~
tion incident to the incorporetion of a bullding and loan as-
soclations

"4. The amount of its suthorized capitsal
stock, wvhich shall be divided into shares of the
maturity or par value of not less than one hun-
dred (100) dollars each.

s w @,

"6. %The amount of oapital actually paid in
vhich shall in no event be less than one thousand
(1000) dollars 1if ® # « All payments for shares
or share accounts of required paid-in; capital
stock must de in lawful money of the United 3tates
and must be in the custody of the persons named as
the first boerd of directors.”

You are therefore respectfully advised, in ansver to
the specific question you have submitted, that it is the considered
opinion of this department that a life insurance company organized
under the laws of Texas 1s controlled, with respect to investments
in the share or share accounts of the defined building and loan
associations, by Bection 3 of Article 2725, as amended, and not
by 3ection 25 of Senate Bill No. 1lll of the 3econd Called Session
of the 4lst Legislature (Article 881s-24, V,A.C.B.), as amended by
Senate Bill Mo. 13 of the 46th Legislature.

We have pretermitted & discusslion of any questions of
constitutional lav inhering fn this subject in viev of your request
only for a construction of the statutes involved.

Very truly youprs
ATTORKEY GENERAL OF TEXAS

;{%RST ASEISTANT '
‘TORNEY GENERAL By .
Zolllie C. Steskley

Assisten LPPRONED
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